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ANSWER IN OPPOSITION TO PETITION 
FOR INTERLOCUTORY APPEAL. 
COMES NOW, Salt Lake City, the Respondent, and answers in 
opposition the petition for an order authorizing interlocutory 
appeal. The Respondent is opposed and requests the Court to deny 
the request on the following grounds: 
POINT I 
THE PETITION IS NOT JOINT WITH 
REGARD TO SALT LAKE CITY. 
The Defendant-Petitioners have styled their petition as a 
"joint petition". To the extent that that title suggests 
concurrence by Salt Lake City, it is incorrect and misleading. 
Salt Lake City opposes the petition and requests that it be 
denied. 
POINT II 
THE PETITION FAILS TO DEMONSTRATE COMPLIANCE 
WITH RULE 5 OF THE RULES OF APPELLATE PROCEDURE. 
A. THE PETITION WAS NOT TIMELY FILED. 
Rule 5(b), Rules of the Utah Court of Appeals, requires that 
the petition be filed "within 20 days after the entry of such 
order of the ... Circuit Court, with proof of service on all 
other parties to the action". The order in question was entered 
November 6, 1987; however, the petition was not even signed until 
the 27th of November, more than 20 days following the entry of 
the order. 
The petition, being untimely, should be rejected. 
See Statement of Facts No. 11 of the petition at Page 6 and the 
Court's file. 
B. THE CONTENT OF THE PETITION FAILS 
TO DEMONSTRATE HOW GRANTING OF THE 
PETITION WOULD "MATERIALLY ADVANCE 
TERMINATION OF THE LITIGATION". 
The Appellate Rules of this Court require that the petition 
demonstrate why "... (t)he appeal may materially advance the 
termination of litigation." (5(c)(4) Rules of Utah Court of 
Appeals). Rather, the Petitioners' request merely argues with 
the Court's ruling on an evidentiary matter. 
The argument honestly omits assertions that an interlocutory 
appeal will materially advance termination of the litigation, 
which is a critical element of any acceptance by this Court. In 
fact, as hereafter briefly outlined, it will not materially 
advance termination of the litigation, but only serve the 
interests of delay and the obstruction of justice. 
If Petitioners are acquitted on the criminal charge, the 
matter will be resolved. If a conviction is obtained, the record 
will, most likely, demonstrate that the civil-type discovery 
sought by Petitioners had no material effect on the fair trial 
rights of the parties nor would have been relevant or material to 
the issues of whether a crime was committed and if Petitioners 
before the lower court. 
The petition, in any event, fails to clearly demonstrate 
compelling injustice or how granting the petition will terminate 
the litigation, as required for this extraordinary procedure. 
Therefore, the petition should be denied for failure to 
demonstrate critical and required elements with the award of an 
interlocutory appeal order. 
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POINT III 
THE LOWER COURT CORRECTLY BALANCED THE INTEREST 
OF THE PARTIES AS REQUIRED AND AUTHORIZED BY 
THE TENTH CIRCUIT COURT OF APPEALS. 
The issue of privilege of Internal Affairs investigation 
files is presently pending before this Court. See, Meyers v. 
Salt Lake City Corporation, Utah Court of Appeals No. 860183-CA, 
argued November 23, 1987. The Meyers' case involved the scope of 
this clearly recognized privilege and whether it extended so far 
as to protect the reported results of a police Internal Affairs 
investigation, mailed to a civil complainant. However, the 
existence of such a privilege on Internal Affairs investigation 
and the duty of a trial court to review in camera, Internal 
Affairs matters (under a balancing test) has always been 
recognized by virtually all courts seriously considering the 
issue. These principles are well stated in the Tenth Circuit 
Court of Appeal case of Denver PolicemenTs Protective Ass'n. v. 
Lichstenstein, 660 F.2d 432 [lOthCir. 1981]. In applying the 
appropriate balancing test, an often cited Federal Court decision 
suggests a ten part analysis, before permitting discovery of a 
police Internal Affairs investigatory files. Those criteria are: 
"(1) the extent to which disclosure will thwart 
governmental processes by discouraging citizens from 
giving the government information; (2) the impact upon 
persons who have given information of having their 
identities disclosed; (3) the degree to which 
governmental self-evaluation and consequent program 
improvement will be chilled by disclosure; (4) whether 
the information sought is factual data or evaluative 
summary; (5) whether the party seeking the discovery 
is an actual or potential defendant in any criminal 
proceeding either pending or reasonably likely to 
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follow from the incident in question; (6) whether any 
investigation has been complete; (7) whether any 
intradepartmental disciplinary proceedings have arisen 
or may arise from the investigation; (8) whether the 
plaintiff's suit is nonfrivolous and brought in good 
faith; (9) whether the information sought is available 
through other discovery or from other sources; and 
(10) the importance of the information sought to the 
plaintiff's case." Frankenhouser v. Rizzo, 59 F.R.D. 
339, 344 (E.D.Pa. 1973) (Emphasis added). 
It is undisputed by Petitioners that the lower court 
examined the police Internal Affairs file, applied a balancing 
test and gave Petitioners all relevant information. The 
Petitioners' request fails to cite any legal basis to contravene 
this correct decision by the lower court. It applied a balancing 
test and gave exculpatory material it found after an in camera 
inspection. 
That ruling was entirely correct and there has been no 
demonstration by the Petitioners in their request why it should 
be overturned or the criminal proceedings stayed. This petition 
appears to be a blatant attempt to place at issue the important 
question of protecting internal investigatory files (a matter 
known to be dear to city interests to properly supervise, manage 
and discipline the department) in an attempt to coerce criminal 
dismissal. This Court should not sanction that approach by 
accepting an interlocutory appeal. 
POINT IV 
THE MATERIAL SOUGHT IS FACIALLY IRRELEVANT 
AND IMMATERIAL AND SEEKS CIVIL 
DISCOVERY FOR A CRIMINAL PROCEEDING. 
-4-
The Utah Supreme Court in State v. Nielson, 522 P.2d 1366 
(1974), directly addressed the question of civil discovery 
procedures for defense of criminal cases. The court specifically 
held criminal discovery could only be had under criminal 
discovery rules and that the Civil Rules of Discovery did not 
apply to criminal cases. 
Subsequent to that decision the Utah Criminal Rules of 
Evidence were adopted. Discovery under Section 77-35-16, Utah 
Code Annotated, limits criminal discovery to: 
(1) Relevant written or recorded statements of the 
defendant or codefendant; 
(2) Criminal record of the defendant; 
(3) Physical evidence seized from the defendant or 
codefendant; 
(4) Evidence known to the prosecutor that tends to 
negate the guilt of the defendant, mitigate the guilt of 
defendant, or mitigate degree of offense for reduced 
puni shment; and 
(5) Any item the court determines on good cause to 
allow the defendant to mitigate his defense.Even a cursory 
examination of the overreaching requests for information 
demonstrate they were interposed for either civil discovery 
through criminal proceedings or seek irrelevant and 
immaterial information. Requests in this criminal 
proceeding seeking information concerning the arresting 
officer's previous employment history, previous disciplinary 
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actions against him, if any, and information on matters 
totally unrelated to the incident of which the Petitioners 
are being tried. 
The expanded discovery requested by the Petitioners is 
overreaching and the Court properly applied the balancing test to 
limit discovery to those matters relevant to the criminal 
proceeding, as above provided. 
SUMMARY 
The petition for an order allowing for an interlocutory 
appeal is procedurally inadequate and untimely filed. It seeks 
irrelevant and immaterial matter and, facially, presents no basis 
for approval under this Court's rules. The petition should be 
denied. 
DATED this 16th day of December, 1981; 
Salt Lake City Attorney 
Attorney for Respondent 
-6-
